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“The rapid loss of biological diversity around the world 

should be setting off alarm bells. We are well on our 

way to the sixth global extinction of species in the 

history of the planet, and States are still failing to halt 

the main drivers of biodiversity loss, including habitat 

destruction, poaching and climate change. What is less 

well understood is that the loss of biodiversity 

undermines the enjoyment of a wide range of human 

rights, including rights to life, health, food and water.” 

  

- John Knox, UN Special Rapporteur on human rights 

and the environment, World Wildlife Day, March 2017  



The Mekong and human rights 

• Flows through China, Myanmar, 

Thailand, Laos, Cambodia and 

Vietnam 

• Over 60 million people within the 

Lower Mekong Basin, 80% depend 

on river system  

• Subsistence-based communities, 

fisherfolk, smallholder farmers, 

indigenous people, ethnic minorities 

• Critical to regional food security and 

livelihoods  

• Foundation of local cultures and 

identity   

 

 



The Mekong and human rights 

• Second most biodiverse river in the world, over 1300 species 

– Iconic & endangered species: giant catfish, Irrawaddy dolphin  

• Most productive freshwater fishery globally 

– Over one million tonnes of fish caught annually in Cambodia 

& Vietnam (1/5 of global inland catch).  

– Retail value of Mekong fisheries 4.2-7.6 billion USD per year.  

• Supports agriculture throughout the basin and Mekong 

Delta - ‘rice bowl’of Southeast Asia  

 

 

 

   

 

 



Xayaburi Dam, Lao PDR 

Hydropower in the Mekong Basin 



Lower Mekong mainstream dams  

Source: International Rivers 

Dams in Lower Mekong Basin  

Source: Mekong Flows,  

University of Canterbury   



Impacts of hydropower  
Lower Sesan 2 Dam, Cambodia  

 
• Involuntary resettlement of 5000 people, many ethnic 

minority and indigenous peoples 

• Loss of fishery resources and water quality upstream 

• 9.3% decrease in fish biomass across entire Lower 

Mekong Basin 

• Decreased sediment flows downstream  

• Alteration in seasonal flood pulse sustaining agriculture 

and fish habitat in the Tonle Sap 

• Militarization of dam site, intimidation and suppression of 

those opposing project 

 



Cumulative impacts of hydropower  

According to MRC’s 2010 Strategic Environmental 

Assessment (SEA) of mainstream dams: 

• 55% of Lower Mekong converted into reservoirs – massive 

changes to critical ecosystems 

• Block fish migration and change fish habitat - if all dams are 

built, fisheries would be reduced by 26-42%, many 

species would become extinct.  

• 75% reduction in fine sediment load will substantially 

reduce primary productivity of coastal areas and 

Mekong Delta  

 



Protecting human rights in the 

environmental context 

Special Rapporteur on Human Rights and the 

Environment (Dec 2015 report to UNHRC) 

• Procedural rights and obligations 

• Substantive rights and obligations 

• Heightened obligations to protect those most 

vulnerable to harm 

 



Human rights and hydropower 

Substantive rights:  

• Forced displacement / 

resettlement 

• Loss of livelihoods 

• Loss of food and nutrition 

security 

• Water quality, pollution 

and health impacts 

• Cultural rights  

• Indigenous people’s rights 

• Right to self-determination   

 

Procedural rights: 

• Access to information 

• Participation in decision-

making  

• Free, prior and informed 

consent    

• Access to remedy   

 



Actors in  

hydropower projects 

• Government ministries 

• Project developers  

• Power purchasers   

• Financiers and investors 

• Contractors  

• Consultants  

 

 

 



Example illustration of actors in a hydropower project 

Source: Merme, Ahlers & Gupta (2014) Journal of Global 

Environmental Change  24 (2014) 20–29.  

  

 



Actors in  

hydropower projects 

• Government ministries – energy, environment 

• Project developers – hydropower companies  

– Public private partnerships (PPP) 

– Build, operate, transfer (BOT) 

– Joint ventures  

• Power purchasers – power utilities, energy companies   

• Financiers and investors - international financial 

institutions, bilateral policy banks, state owned and private 

banks, institutional investors 

• Contractors - construction and engineering companies, 

engineering and EIA consultants, equipment suppliers  

 

 

 



Challenges for accountability – 

rule of law  

• Lack of jurisdiction - transboundary impacts and 

cross-border investments  

• Poor quality EIA, no cumulative or transboundary 

assessments 

• Opaque decision-making  

• Lack of consultation and public participation  

• Weak regulatory frameworks and judicial systems 

 



Challenges for accountability – 

privatization of sector 

• Shifting landscape of actors – from public to private 

actors and complex financing arrangements 

• Loss of public control over water rights and resources   

• Absence of safeguard policies or complaints 

mechanisms 

• Lack of transparency – project information and 

agreements are not made public (eg. concession 

agreements, power purchase agreements)  



Avenues to seek 

accountability 

 

• Thai Administrative Court 

 

• National human rights institutions 



Xayaburi Dam lawsuit: plaintiffs outside court at 

filing of appeal 



Thai Administrative Court 

• Lawsuit against EGAT and six state agencies, 

challenging approval of the Power Purchase 

Agreement for Xayaburi Dam (95% power) 

– Community rights under the Thai constitution, 

violations of the Mekong Agreement, international law 

– Approval of PPA an administrative, not commercial 

decision   

• Initially dismissed at first instance, landmark 

appeal in Supreme Administrative Court 

overturned lower court  

 

  



“It is widely known that the project may cause 

impacts to the environment, water quality and 

quantity, the flow of water, ecological balances 

of the Mekong basin and other transboundary 

impacts in riparian countries, particularly local 

communities in the eight riparian provinces of 

the Kingdom of Thailand, which may bear 

extensive impacts on environmental quality, 

public health, sanitation, livelihoods, or 

community interests.” 

 

- Supreme Administrative Court of Thailand 



Thai Administrative Court 

• Lawsuit filed in Administrative Court re Pak 

Beng Dam in Laos in June 2017 

• PPA anticipated but not signed 

• Targeted Thai state agencies responsible for 

implementing Prior Consultation process in 

Thailand under the 1995 Mekong Agreement 

• Dismissed by lower court and accepted on 

appeal by Supreme Administrative Court  



Siphandone, Laos – site of 

the Don Sahong Dam 



National Human Rights Institutions 

• Complaints to Thai Human Rights Commission over 

Thai involvement in Xayaburi and Pak Beng Dams 

and proposed dams on Salween River 

• Investigations ongoing 

• TNHRC established extraterritorial jurisdiction for 

complaints involving Thai investments  

 



Seeking accountability: 

National Human Rights Institutions 

• Cambodian, Thai representatives filed complaint to 

Malaysian SUHAKAM in Oct 2014 asserting 

violations of rights to food, livelihoods, culture due to 

Don Sahong Dam in Laos 

• SUHAKAM assessed complaint but could not 

investigate due to extraterritorial issues 

• Recommendations to Malaysian government and 

companies operating abroad to comply with UN 

Guiding Principles on Business and Human Rights 

 



Other avenues for seeking redress 

• Special Procedures of UN Human Rights Council 

• Complaints under OECD Guidelines for Multinational 

Enterprises  

– Poyry - Finland (Xayaburi EIA and engineering 

consultant) 

– Andritz - Austria (Xayaburi turbine supplier) 

• Complaints to IAMs – tracking financial intermediary 

loans from MDBs in investment chains 



Protecting human rights?   

• Cases time-consuming and lack clear outcomes    

• Lack of power to make binding decisions 

• Focused on redress not prevention  

• Lack of clarity regarding specific responsibilities of 

diverse actors  

  



However, some positive  

(but incremental) outcomes…  

• Civil society campaign on Thailand’s 

extraterritorial human rights obligations (ETOs)  

• Thai Cabinet Resolution on implementing UN 

Guiding Principles on Business and Human 

Rights in extraterritorial investments  

• SUHAKAM’s Strategic Framework on National 

Action Plan for Business and Human Rights in 

Malaysia  



Thank you 

www.internationalrivers.org 
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